
CONGRESSIONAL RECORD — SENATE S8829 August 3, 2006 
nursing homes and assisted-living fa-
cilities. I applaud their work but recog-
nize we must do more to improve care 
and contain costs. When you consider 
that 8 of 10 nursing home residents rely 
on Medicare and Medicaid for their 
long-term care needs, it is apparent 
that Congress has a responsibility to 
improve these programs so they are 
sustainable for years to come. 

That is why I am introducing the 
Long-Term Care Quality and Mod-
ernization Act of 2006 with Senator 
LINCOLN. This bill will address several 
problems nursing homes are experi-
encing with payments, regulations, 
workforce shortages, taxes, and dis-
aster preparedness funding. The issue 
of long-term care expenditures need 
not be an insurmountable task. It will 
require action and cooperation by pub-
lic officials and private providers as we 
work to find ways to help Americans 
become better prepared for their long- 
term care needs. 

However, we cannot do it alone. Indi-
viduals must take responsibility and 
begin planning for their long-term care 
needs. With our national savings rate 
in steady decline, I fear the American 
middle class is woefully unprepared to 
meet the coming challenges of their 
long-term care. As we move forward in 
our effort to help individuals stay fi-
nancially stable in their later years, we 
must encourage them to purchase long- 
term care insurance and save for long- 
term care services. Included in the bill 
I am introducing today is the Long- 
Term Care Trust Account Act of 2006. 
My legislation will create a new type of 
savings vehicle for the purpose of pre-
paring for the costs associated with 
long-term care services and purchasing 
long-term care insurance. An indi-
vidual who establishes a long-term care 
trust account can contribute up to 
$5,000 per year to their account and re-
ceive a refundable 10 percent tax credit 
on that contribution. Interest accrued 
on these accounts will be tax free, and 
funds can be withdrawn for the pur-
chase of long-term care insurance or to 
pay for long-term care services. The 
bill will also allow an individual to 
make contributions to another person’s 
long-term care trust account. This will 
help many people in our country who 
want to help their parents or a loved 
one prepare for their health care needs. 

It is my hope that this legislation 
will help all Americans save for their 
long-term care needs. I urge my col-
leagues on both sides of the aisle to 
support this important bill. 

By Ms. COLLINS: 
S. 3816. A bill to prohibit the ship-

ment of tobacco products in the mail, 
and for other purposes; to the Com-
mittee on Homeland Security and Gov-
ernmental Affairs. 

Ms. COLLINS. Mr. President, I rise 
today to introduce legislation that will 
help crack down on illegal sales of to-
bacco to underaged young people by 
banning the shipment of cigarettes and 
other tobacco products through the 

U.S. mail. Not only does the delivery of 
cigarettes and other tobacco products 
through the mail create opportunities 
for tax evasion, but it also creates an 
easy means through which children and 
young people can obtain these poten-
tially deadly products. 

Tobacco remains the No. 1 prevent-
able cause of death in the United 
States today, accounting for more than 
400,000 deaths a year and billions of dol-
lars in health care costs. Moreover, to-
bacco addiction is a ‘‘teen-onset’’ dis-
ease: Ninety percent of all smokers 
start before they are 21. If we are to 
put an end to this tragic, yet prevent-
able, epidemic, we must accelerate our 
efforts not only to help more smokers 
to quit, but also to discourage young 
people from ever lighting up in the 
first place. 

Internet sales of tobacco are growing 
and growing fast. Unfortunately, effec-
tive safeguards against illegal sales to 
young people are virtually nonexistent 
on the more than 400 Web sites selling 
tobacco, making it easier and cheaper 
for kids to buy cigarettes. 

A 2002 American Journal of Public 
Health study found that 20 percent of 
cigarette-selling Web sites do not say 
anything about sales to minors being 
prohibited. More than half require only 
that the buyer say they are of legal 
age. Another 15 percent require only 
that the buyer type in their date of 
birth, and only 7 percent require any 
driver’s license information. 

It is no wonder that Internet 
‘‘stings’’ conducted by attorneys gen-
eral in at least 15 States have found 
that children as young as 9 years old 
are able to purchase cigarettes easily. 
One study in The Journal of the Amer-
ican Medical Association reported that 
kids as young as 11 were successful 
more than 90 percent of the time in 
purchasing cigarettes over the Inter-
net. Moreover, since Internet cigarette 
vendors typically require a two-carton 
minimum purchase, many high school 
and middle school buyers of Internet 
tobacco also end up serving as sup-
pliers of cigarettes to other kids. 

In an effort to combat this problem, 
all of the major credit card companies 
have taken steps to ensure that their 
systems are not used to process pay-
ments for illegal cigarette sales. More-
over, all of the major commercial car-
riers—UPS, DHL and FedEx—have 
agreed to put a stop to the mail order 
sale and delivery of tobacco products. 
This leaves our U.S. Postal Service as 
the sole remaining courier for the de-
livery of tobacco products to minors. I 
believe that it is time for us to close 
this final delivery gap so that ciga-
rettes and other tobacco products are 
not so easily accessible to our Nation’s 
children. 

The Postal Code already makes it il-
legal to mail alcoholic beverages and 
guns. The legislation I am introducing 
today will amend title 39 of the United 
States Code to add cigarettes and 
smokeless tobacco to the list of re-
stricted, nonmailable matter. Any per-

son found guilty of mailing such a 
product would be liable for a civil pen-
alty of up to $5,000 or 10 times the esti-
mated retail value of the tobacco prod-
ucts, including all Federal, State, and 
local taxes, whichever is highest, for a 
first violation. Civil penalties of up to 
$100,000 would be imposed for a second 
or each subsequent violation. 

Mr. President, the U.S. Postal Serv-
ice should not be the delivery agent for 
illegal cigarette traffickers. The legis-
lation I am introducing today will 
close a loophole that has allowed Inter-
net and mail order companies to cir-
cumvent the law, and I urge my col-
leagues to support this reform. 

By Mr. HATCH (for himself and 
Mr. LEAHY): 

S. 3818. A bill to amend title 35, 
United States Code, to provide for pat-
ent reform; to the Committee on the 
Judiciary. 

Mr. HATCH. Mr. President, I rise 
today to introduce with Senator LEAHY 
the Patent Reform Act of 2006. 

This bill addresses many of the issues 
and problems that my colleague, Sen-
ator LEAHY, and I have identified 
through a series of hearings and discus-
sions with stakeholders. We also had 
the benefit of knowing the priorities 
identified by Chairman LAMAR SMITH 
and Ranking Democratic Member BER-
MAN, who have introduced an analogous 
bill in the House. 

I would like to thank the Senator 
LEAHY for all of his hard work and as-
sistance in developing this bill and for 
his willingness to reach a compromise 
on those issues where our policy views 
conflicted. 

This bill is not perfect, and is not the 
bill that either I or my esteemed co-
sponsor would have introduced inde-
pendently, but I believe that it fairly 
reflects a compromise between my pri-
orities and the priorities of Senator 
LEAHY. 

We have also attempted to achieve 
some balance between the priorities 
identified by the various industries and 
stakeholders that we consulted while 
formulating our policy views in this 
area. 

I am sure that further refinements 
will be made to this bill during the leg-
islative process, so I would encourage 
those who are either pleased or dis-
pleased by any of the aspects of the bill 
to continue working with us to resolve 
any outstanding issues. 

This bill addresses many of the prob-
lems with the substantive, procedural, 
and administrative aspects of the pat-
ent system, which governs how entities 
here in the United States apply for, re-
ceive, and eventually make use of pat-
ents covering everything from com-
puter chips to pharmaceuticals to med-
ical devices to—I am told—at least one 
variety of crustless peanut butter and 
jelly sandwich. 

As the Founding Fathers made clear 
in Article 1, section 8 of the Constitu-
tion, Congress is charged with 
‘‘promot[ing] the Progress of Science 
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and useful Arts, by securing for limited 
Times to Authors and Inventors the ex-
clusive Right to their respective 
Writings and Discoveries.’’ 

There is a growing consensus among 
those who use the patent system that 
significant reform is needed. 

While there appears to be a high de-
gree of consensus on some issues relat-
ing to patent reform—such as the ad-
visability of creating a new post-grant 
review process, there are significant 
disagreements about other changes to 
the patent system and about how best 
to streamline patent litigation. 

By all accounts, patent litigation has 
become a significant problem in some 
industries. There are a number of fac-
tors in patent law that drive up the 
cost and uncertainty of litigation in 
ways that are unjustified. However, 
some of the principal problems and 
costs associated with patent litigation 
are not uniform across industrial sec-
tors. This has led to substantial and 
sometimes vociferous disagreements 
about the nature of the underlying 
problems and, thus, what the appro-
priate solutions might be. We have 
done our best to resolve these disagree-
ments based on our judgment about 
what is likely to preserve a balance be-
tween patent holders and alleged in-
fringers in these actions. 

There is also substantial consensus 
regarding a number of basic, structural 
changes to the patent system. The 
most significant of these involves mov-
ing from our current first-to-invent 
system to something approximating a 
first-to-file rule in determining which 
of two conflicting inventors has the 
right to obtain a patent. 

While there is general agreement re-
garding some of the changes necessary 
to move toward a first-to-file system, 
there are some disagreements that re-
main unresolved by the current lan-
guage of this bill. Although we have 
done our best to preserve many of the 
principles defining what constitutes 
‘‘prior art’’ under current law, patent 
experts continue to disagree over 
whether we have achieved this goal. 

Additionally, shortly before intro-
duction, a concern emerged that we 
had not adequately preserved the 
changes enacted by the Cooperative 
Research and Technology Enhance-
ment Act—CREATE Act, P.L. 108–453— 
involving some types of double pat-
enting. Since Senator LEAHY and I 
were original cosponsors of that law, I 
can assure you that we will be recep-
tive to concerns in this regard and try 
to fix them. 

With that preface, I would like to dis-
cuss several of the more significant 
changes made to the current patent 
system by this bill. 

Sections 1 and 2 of the bill contain 
the short title, table of contents, and 
other similar provisions. Sections 3 and 
4 contain amendments to implement 
the first-to-file rule and other changes 
to the manner in which patent applica-
tions are filed with the Patent and 
Trademark Office and the process gov-

erning the examination of applications. 
Much of this language is similar to lan-
guage in previous bills. However, as I 
have mentioned, several significant 
issues remain unresolved, and we will 
continue to work with stakeholders 
and other members to ensure an appro-
priate resolution. 

Section 5 changes the remedies avail-
able to plaintiffs in patent infringe-
ment suits, as well as the available de-
fenses to patent infringement. The two 
most substantial changes involve limi-
tations on the availability of enhanced 
damages upon a showing of ‘‘willful’’ 
infringement by a plaintiff and a par-
allel limitation on the availability of 
unenforceability under the doctrine of 
‘‘inequitable conduct.’’ Willfulness and 
inequitable conduct were two of the 
three major subjective elements that 
were identified in a major report on the 
current patent system by the National 
Research Council of the National Acad-
emy of Sciences. The report, entitled 
‘‘A Patent System for the 21st Cen-
tury,’’ recommended limiting both 
willfulness and the inequitable conduct 
defense to streamline patent litigation. 
We were unable to reach agreement on 
repealing the ‘‘best mode’’ require-
ment, which was the third subjective 
element identified both in the report 
and by various stakeholders, but I am 
hopeful that we will continue to work 
toward a mutually-acceptable com-
promise on that issue. 

Section 5 also contains a provision 
expanding ‘‘prior user rights.’’ These 
prior user rights are, in reality, a de-
fense to infringement liability for 
those making or preparing to make 
commercial use of an invention prior 
to a patent being issued. Prior to a pat-
ent’s issuance, such a user often has no 
way of knowing that he is—or will be— 
infringing a patent. In some cases, the 
user has independently invented the 
subject matter in question, in which 
case it would be inequitable to subject 
him or her to infringement liability. 
Currently, the prior user defense is 
available only with respect to method 
patents. The bill expands the prior user 
defense to all categories of patents and 
makes related changes to this defense. 

Additionally, Section 5 contains two 
of the more controversial provisions in 
the bill. The first is a rough codifica-
tion of an ‘‘apportionment’’ rule for 
calculation of damages. There is an ex-
isting, uncodified rule for such appor-
tionment that exists in case law. How-
ever, codifying the rule will increase 
its clarity and mandate its application 
in all appropriate cases. 

The second controversial provision in 
this section is a mandatory fee shifting 
provision. The language of this provi-
sion requires courts to award attor-
neys’ fees to a prevailing party in cases 
where the non-prevailing party’s legal 
position was not substantially justi-
fied. This language is similar to the 
test used in the Equal Access to Jus-
tice Act. This provision is intended to 
discourage litigation in those cases 
where a plaintiff’s or defendant’s case 

is so weak as to be objectively unrea-
sonable. 

Finally, this section also contains a 
repeal of Section 271(f) of Title 35. 
Under current law, either a foreign or 
domestic patent holder may be able to 
obtain damages based on foreign uses 
of domestically-manufactured compo-
nents of an infringing article. In es-
sence, current law provides for the 
extraterritorial application of domes-
tic law in a manner that benefits for-
eign manufacturers and patentees in 
some situations. 

Section 6 contains procedures for in-
stituting a new type of post-grant re-
view preceding that will allow the va-
lidity of a patent to be challenged in an 
administrative proceeding conducted 
by the Patent and Trademark Office 
rather than in court litigation. 

Under current law, there are narrow 
reexamination procedures by which the 
PTO may reconsider a patent’s validity 
at the request of an interested party. 
However, current reexamination pro-
ceedings are very limited and do not 
allow for a full consideration of a pat-
ent’s validity. As a result, even when 
reexamination is available, potential 
litigants generally wait to challenge a 
patent’s validity until an infringement 
suit has been brought despite the high-
er costs and prolonged uncertainty of 
doing so. 

I believe that by adopting a more ro-
bust post-grant review proceeding we 
are providing a more efficient means of 
challenging a patent’s validity in an 
administrative proceeding. This is nec-
essary to address systemic problems in 
our patent system, making post-grant 
review an essential component of any 
meaningful reform legislation. While 
there appears to be substantial agree-
ment regarding the need for a more 
meaningful post-issuance review, there 
are strong disagreements over its spe-
cific attributes and scope. 

During hearings conducted in the 
Subcommittee on Intellectual Prop-
erty and during meetings with stake-
holders, we encountered widely dis-
parate proposals and suggestions re-
garding post-grant review from stake-
holders, academics, and lawmakers. At 
one end of the spectrum are proposals 
that would create a low-cost, stream-
lined proceeding by simply expanding 
the current inter partes reexamination. 
At the other end of the spectrum are 
those that would like to see the cre-
ation of specialized patent courts that 
would partially supplant Federal court 
litigation. With this bill, we have in-
troduced a proposal that falls some-
where in between these two extremes. 

This bill institutes a robust post- 
grant opposition system. The new pro-
cedures for post-grant cancellation pro-
ceedings create a new system for chal-
lenging the validity of problematic or 
suspect patents, which will allow those 
who are concerned about infringing 
such a patent to test its validity in an 
administrative proceeding instead of 
waiting to assert invalidity as a de-
fense in an infringement action. The 
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new procedures are tiered in such a 
way as to encourage challenges to 
occur within the first year after a pat-
ent’s issuance. After the one-year 
‘‘first window,’’ challenges may still be 
brought by those who are able to dem-
onstrate a substantial economic stake 
in the outcome of the proceeding. To 
deter piecemeal litigation, if a party 
institutes a proceeding after the first 
year, any challenge to patentability 
available to that party with respect to 
the patent must be either raised or 
waived. Thus, a challenger who partici-
pates in a proceeding outside the first 
year is estopped from raising any 
grounds relating to patentability that 
were or could have been raised in the 
previous challenge. 

In addition to the new post-grant re-
view proceedings, language in section 9 
of this bill makes substantial improve-
ments to the existing inter partes reex-
amination proceeding that are based on 
recommendations from the PTO and 
stakeholders. The most significant 
change to the reexamination pro-
ceedings is the modification of the es-
toppel effect of such proceedings. Cur-
rently, participants in an inter partes 
reexamination are barred from subse-
quently raising any grounds they 
‘‘raised or could have raised.’’ Thus, 
parties who wish to challenge a patent 
more than a year after its issuance will 
have the option of bringing a narrow 
challenge that will not subject them to 
full estoppel as an alternative to bring-
ing a full post-grant opposition pro-
ceeding or reserving their arguments 
for court. This approach provides a 
range of alternatives to legitimate 
challengers, while still providing bal-
anced protections against harassing or 
abusive litigation for the patentee. 

Section 8 would amend the current 
statutory provision that determines 
the appropriate venue for patent litiga-
tion. The intent of the venue language 
is to serve as a starting point for dis-
cussions as to what restrictions—if 
any—are appropriate on the venue in 
which patent cases may be brought. 
Section 8 also contains a provision al-
lowing for interlocutory appeals of de-
cisions involving the claim construc-
tion of a patent. Again, this language 
is intended to generate discussion 
about the current interplay between 
the Federal district and appellate 
courts. As both academics and the pat-
ent bar have noted, the resolution of 
the legal questions involving claim 
construction appear to be taking up a 
greater and greater portion of the 
docket of the Federal circuit court of 
appeals. 

Given the high percentage of rever-
sals on claims construction issues, 
some experts believe that an interlocu-
tory appeal of Markman decisions 
might allow parties to resolve disputes 
as to claim construction more deci-
sively prior to proceeding to a full 
trial. Alternatively, other experts be-
lieve that a return to the treatment of 
claims construction as a mixed ques-
tion of law and fact might induce more 

deferential review by the appellate 
court. Still others have suggested that 
increased expertise among the district 
court judges trying patent cases might 
result in a lower reversal rate. In that 
regard, I should note that Congressman 
ISSA has a bill authorizing a pilot 
project that appears to be a promising 
approach to increasing the expertise of 
Federal judges who handle patent 
cases, and I am considering introducing 
a similar bill here in the Senate. While 
I am not wedded to any particular ap-
proach or combination of approaches, I 
believe this is an issue that should re-
ceive serious attention and consider-
ation by Congress. 

Section 9 of the bill includes addi-
tional statutory changes that either 
implement or complement provisions 
found elsewhere in the bill. It also in-
cludes expanded authority for the PTO 
to conduct substantive rulemaking, as 
well as the changes to the inter partes 
reexamination procedures that I men-
tioned previously. 

Section 10 includes a generic effec-
tive date provision. Obviously, I will 
need to modify the effective dates of 
the various provisions in the bill once 
we have been able to assess the dif-
ficulty of implementing various provi-
sions in this bill. 

In closing, I would like to thank my 
cosponsor, the senior Senator from 
Vermont, for all the work he has put 
into this bill and to compliment his in-
tellectual property counsel, Susan Da-
vies, for her efforts as well. I am com-
mitted to moving this legislation for-
ward and hope that my colleagues will 
join me in my efforts to refine and 
enact this important bill. 

Mr. LEAHY. Mr. President, the Sen-
ate is about to adjourn for its August 
recess—4 weeks when we get to recon-
nect with our constituents, catch up on 
the concerns of our home States, and 
study our legislative plans with a 
depth and attention that we cannot de-
vote during the hectic days we are in 
session. Some of us may even spend a 
little time with our families and 
friends. As I have done in years past, I 
will be in Vermont. The choice between 
spending August in Washington, DC, or 
Middlesex, VT, has always been an easy 
one for me. 

When the Senate is in session, our 
obligations are many and varied, as im-
portant as they are diverse. We hold 
hearings, and then we pursue followup 
questions. We try to engage in over-
sight, though that has not been a par-
ticularly fruitful exercise with this 
current administration. We investigate 
issues, and then we endeavor to craft 
solutions. We vote and we caucus and 
we deliberate. 

It is not always a process that yields 
results, but today I can report it has. I 
am pleased to join with the chairman 
of the Intellectual Property Sub-
committee today in introducing a bi-
partisan bill on patent reform. The bill 
is the result of almost 2 years of hard 
work on hard issues. We held several 
hearings, had innumerable meetings 

with a universe of interested partici-
pants in the patent system, and re-
ceived input from a number of voices in 
debate about patent reform. We delved 
deeply into the myriad problems plagu-
ing our patent system, especially those 
that hinder the issuance of high-qual-
ity patents. 

In introducing this bill together, we 
take a productive step toward updating 
the most outdated aspects of the pat-
ent code and attempt to bolster the 
Patent and Trademark Office in its ad-
ministrative review of patents 
throughout the process. We are striv-
ing to place incentives on the parties 
with the most information to assist the 
PTO by sharing that information. We 
place our patent system in line with 
much of the rest of the world, by mov-
ing from a ‘‘first-to-invent’’ system to 
a ‘‘first-to-file.’’ 

Congress needs to address the urgent 
needs for revision and renewal in our 
patent system, and we must harness 
the impressive intellectual power and 
varied experiences of all the players in 
the patent community as we finalize 
our new laws. I believe that, while in-
troducing this bill today is not the end 
of the process—and indeed, in many re-
spects, it is truly the beginning—it is a 
significant accomplishment that we 
have come together to set down a com-
prehensive approach to overhauling our 
patent system. If the United States is 
to preserve its position at the forefront 
of innovation, as the global leader in 
intellectual property and technology, 
then we need to move forward, and this 
bill is our first step. We must improve 
and enhance the quality of our patent 
system and the patents it produces. 

This legislation is not an option but 
a necessity. Senator HATCH and I have 
made genuine progress on this complex 
issue. We agreed on many salutary 
changes, but it can be no surprise that 
we differed on some aspects of the ef-
fort as well. Recognizing the critical 
importance of compromise, of offering 
a bill to the interested public to study 
and improve, and of taking a clear first 
step down the path to genuine reform, 
we both made concessions. This is not 
the bill I would have introduced if I 
were the sole author, and I expect Sen-
ator HATCH would say the same. I ap-
preciate the concessions that Senator 
HATCH made. I have tried to be both 
reasonable and accommodating in hon-
oring my commitment to him—a com-
mitment that he requested specifi-
cally—to introduce a bill before the 
August recess. 

In particular, I am concerned about 
how some of the changes proposed 
would affect the generic pharma-
ceutical industry, especially the provi-
sion that would limit the ‘‘inequitable 
conduct’’ defense to only those cases in 
which a patentee’s willful deception of 
the PTO results in an invalid patent 
claim. While I think we should expect 
the highest caliber of behavior by those 
who are seeking patents—which are, 
after all, often highly profitable gov-
ernment monopolies—surely we can at 
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least insist on an absence of affirma-
tive deceit. I hope and expect that we 
can continue the discussion on this 
issue as the year progresses. 

I also want to ensure the delicate 
balance we have struck in the post- 
grant review process and make certain 
that the procedure is both efficient and 
effective at thwarting some strategic 
behavior in patent litigation and at 
promoting a healthier body of existing 
patents. Fee-shifting, even in a limited 
set of cases, likewise raises concerns 
that should have a more public airing. 

I respect the necessity for consid-
ering and balancing a number of dif-
ferent concerns as we draft comprehen-
sive and complicated legislation. I will 
never sacrifice the quality of the laws 
we produce to expediency, but I recog-
nize the utility of such compromises 
when, as with this bill, introduction is 
a first step in a larger and longer dis-
cussion. 

I am extremely pleased that Senator 
HATCH and I have come together to 
tackle these important and urgent 
issues. Many hours of hard work were 
spent by both of our offices to develop 
legislative language so that we can, 
today, jointly introduce a bill to move 
the debate forward. The bill is a re-
markable achievement and a substan-
tial step toward real reform. I look for-
ward to continuing to work with Sen-
ator HATCH, other members of the Sen-
ate Judiciary Committee, and the af-
fected parties on these matters. 

By Mr. BINGAMAN (for himself, 
Mr. SMITH, Mrs. LINCOLN, Mr. 
PRYOR, and Mr. AKAKA): 

S. 3819. A bill to amend title XIX of 
the Social Security Act to provide for 
redistribution and extended avail-
ability of unexpended medicaid DSH al-
lotments, and for other purposes; to 
the Committee on Finance. 

Mr. BINGAMAN. Mr. President, I rise 
today to introduce legislation with 
Senators SMITH, LINCOLN, PRYOR, and 
AKAKA entitled the ‘‘Strengthening the 
Safety Net Act of 2006.’’ This legisla-
tion is important to the continued sur-
vival of many of our Nation’s safety 
net hospitals that provide critical 
health care access to our Nation’s 46 
million uninsured citizens through the 
Medicaid disproportionate share hos-
pital, or DSH, program. 

In recognition of the burden certain 
hospitals bear in providing a large 
share of health services to the low-in-
come patients, including Medicaid and 
the uninsured, the Congress established 
the Medicaid DSH program in the mid- 
1980s to give additional funding to sup-
port such ‘‘disproportionate share’’ 
hospitals. By providing financial relief 
to these hospitals, the Medicaid DSH 
program maintains hospital access for 
the poor. As the National Governors 
Association has said, ‘‘Medicaid DSH’s 
funds are an important part of state-
wide systems of health care access for 
the uninsured.’’ 

Mr. President, I request unanimous 
consent for the text of the bill and the 

text of the fact sheet on the legislation 
be printed in the RECORD. 

There being no objection, the text of 
the bill was ordered to be printed in 
the RECORD, as follows: 

S. 3819 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Strength-
ening the Safety Net Act of 2006’’. 
SEC. 2. REDISTRIBUTION AND EXTENDED AVAIL-

ABILITY OF UNEXPENDED MEDICAID 
DSH ALLOTMENTS. 

Section 1923(f) of the Social Security Act 
(42 U.S.C. 1396r–4(f)) is amended— 

(1) in paragraph (3)(A), by striking ‘‘para-
graph (5)’’ and inserting ‘‘paragraphs (5) and 
(7)’’; 

(2) by redesignating paragraph (7) as para-
graph (8); and 

(3) by inserting after paragraph (6), the fol-
lowing new paragraph: 

‘‘(7) REDISTRIBUTION AND EXTENDED AVAIL-
ABILITY OF UNEXPENDED ALLOTMENTS.— 

‘‘(A) ESTABLISHMENT OF REDISTRIBUTION 
POOL.— 

‘‘(i) IN GENERAL.—Subject to clauses (ii) 
and (iii), the Secretary shall establish, as of 
October 1 of fiscal year 2007, and of each fis-
cal year thereafter, the following redistribu-
tion pool: 

‘‘(I) In the case of fiscal year 2007, a 
$150,000,000 redistribution pool from the total 
amount of the unexpended State DSH allot-
ments for fiscal year 2004. 

‘‘(II) In the case of fiscal year 2008, a 
$250,000,000 redistribution pool from the total 
amount of the unexpended State DSH allot-
ments for fiscal year 2005. 

‘‘(III) In the case of fiscal year 2009 and 
each succeeding fiscal year thereafter, a 
$400,000,000 redistribution pool from the total 
amount of the unexpended State DSH allot-
ments for the third preceding fiscal year. 

‘‘(ii) UNEXPENDED STATE DSH ALLOT-
MENTS.—If a State claims Federal financial 
participation for a payment adjustment 
made under this section for a fiscal year 
from which a redistribution pool of unex-
pended State DSH allotments has already 
been created under clause (i), then, for pur-
poses of this paragraph, the total amount of 
unexpended State DSH allotments in the fis-
cal year following the State claim for such 
Federal financial participation, shall be re-
duced by the Federal financial participation 
related to such claim. 

‘‘(iii) REDUCTION IN AMOUNTS AVAILABLE.—If 
the total amount of the unexpended State 
DSH allotments for a fiscal year (taking into 
account any adjustment to such amount re-
quired under clause (ii)) is less than the 
amount necessary to provide, for such fiscal 
year, the redistribution pool described in 
clause (i) and the amounts to be made avail-
able for grants under section 3(g) of the 
Strengthening the Safety Net Act of 2006 for 
such fiscal year, the Secretary shall reduce 
the amounts that are to be available for the 
redistribution pool under this paragraph and 
grants under such section, respectively, to 
such total amount. 

‘‘(B) REDISTRIBUTION.— 
‘‘(i) IN GENERAL.—Not later than October 1, 

2006, and October 1 of each year thereafter, 
the Secretary shall allot the redistribution 
pool established for that fiscal year among 
eligible States. 

‘‘(ii) PRIORITY.—In making allotments 
under clause (i), the Secretary shall give pri-
ority— 

‘‘(I) first to eligible States described in 
paragraph (5)(B) (without regard to the re-
quirement that total expenditures under the 

State plan for disproportionate share hos-
pital adjustments for fiscal year 2000 is 
greater than 0); and 

‘‘(II) then to eligible States whose State 
DSH allotment per medicaid enrollee and un-
insured individual for the third preceding fis-
cal year is below the national average DSH 
allotment per medicaid enrollee and unin-
sured individual for that fiscal year. 

‘‘(C) EXPENDITURE RULES.—An amount al-
lotted to a State from the redistribution 
pool established for a fiscal year— 

‘‘(i) shall not be included in the determina-
tion of the State’s DSH allotment for any 
fiscal year under this section; 

‘‘(ii) notwithstanding any other provision 
of law, shall remain available for expendi-
ture by the State through the end of the sec-
ond fiscal year after the fiscal year in which 
the allotment from the redistribution pool is 
made for expenditures incurred in any of 
such fiscal years; and 

‘‘(iii) shall only be used to make payment 
adjustments to disproportionate share hos-
pitals in accordance with the requirements 
of this section. 

‘‘(D) DEFINITIONS.—In this paragraph: 
‘‘(i) ELIGIBLE STATE.—The term ‘eligible 

State’ means, with respect to the fiscal year 
from which a redistribution pool is estab-
lished under subparagraph (A)(i), a State 
that has expended at least 90 percent of the 
State DSH allotment for that fiscal year by 
the end of the succeeding fiscal year. 

‘‘(ii) STATE DSH ALLOTMENT PER MEDICAID 
ENROLLEE AND UNINSURED INDIVIDUAL.—The 
term ‘State DSH allotment per medicaid en-
rollee and uninsured individual’ means the 
amount equal to the State DSH allotment 
for a fiscal year divided by the sum of the 
number of individuals who received medical 
assistance under the State program under 
this title for that fiscal year and the number 
of State residents with no health insurance 
coverage for that fiscal year, as determined 
by the Bureau of the Census. 

‘‘(iii) NATIONAL AVERAGE DSH ALLOTMENT 
PER MEDICAID ENROLLEE AND UNINSURED INDI-
VIDUAL.—The term ‘national average DSH al-
lotment per medicaid enrollee and uninsured 
individual’ means the amount equal to the 
total amount of State DSH allotments for a 
fiscal year divided by the sum of the total 
number of individuals who received medical 
assistance under a State program under this 
title for that fiscal year and the total num-
ber of residents with respect to all States 
who did not have health insurance coverage 
for that fiscal year, as determined by the Bu-
reau of the Census.’’. 
SEC. 3. HEALTH SERVICES FOR THE UNINSURED. 

(a) DEMONSTRATION GRANTS TO HEALTH AC-
CESS NETWORKS.— 

(1) IN GENERAL.—The Secretary of Health 
and Human Services (in this section referred 
to as the ‘‘Secretary’’) shall award dem-
onstration grants to health access networks. 

(2) APPLICATION.—Each applying health ac-
cess network shall submit a plan that meets 
the requirements of subsection (c) for the 
purpose of improving access, quality, and 
continuity of care for uninsured individuals 
through better coordination of care by the 
network. 

(3) AUTHORITY TO LIMIT NUMBER OF 
GRANTS.—The number of demonstration 
grants awarded under this section shall be 
limited, in the discretion of the Secretary, so 
that grants are sufficient to permit grantees 
to provide patient care services to no fewer 
than the number of uninsured individuals 
specified by each network in its grant appli-
cation. 

(b) DEFINITION OF HEALTH ACCESS NET-
WORK.— 

(1) IN GENERAL.—In this section, the term 
‘‘health access network’’ means a collection 
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